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conference was made after the issuance of
the statutory notice.

(h) Effective date. This section applies
to court proceedings described in sec-
tion 7430 filed in a court of the United
States (including the Tax Court) after
May 7, 1992.

[T.D. 8543, 59 FR 29357, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997; T.D. 9050, 68 FR 14319, Mar. 25, 2003; T.D.
9050, 68 FR 16351, Apr. 3, 2003]

§301.7430-2 Requirements and proce-
dures for recovery of reasonable ad-
ministrative costs.

(a) Introduction. Section 7430(a)(1)
provides for the recovery, under cer-
tain circumstances, of reasonable ad-
ministrative costs incurred in connec-
tion with an administrative proceeding
before the Internal Revenue Service.
Paragraph (b) of this section lists the
requirements that a taxpayer must
meet to be entitled to an award of rea-
sonable administrative costs.

(b) Requirements for recovery—(1) De-
termination by the Internal Revenue Serv-
ice. The Internal Revenue Service will
grant a taxpayer’s request for recovery
of reasonable administrative costs in-
curred in connection with an adminis-
trative proceeding under section 7430
and this section only if—

(1) Jurisdiction. The underlying sub-
stantive issues or the issue of reason-
able administrative costs are not, and
have never been, before any court of
the United States (including the Tax
Court or United States Court of Fed-
eral Claims) with jurisdiction over
those issues;

(ii) Administrative proceeding. The
costs were incurred in connection with
an administrative proceeding as de-
fined in §301.7430-3(a);

(iii) Administrative proceeding date.
The costs were incurred on or after the
administrative proceeding date as de-
fined in §301.7430-3(c);

(iv) Reasonable administrative costs.
The costs were reasonable administra-
tive costs as defined in §301.7430-4;

(v) Prevailing party. The taxpayer is a
prevailing party as defined in §301.7430—
5;

(vi) Not unreasonably protracted. The
administrative proceeding was not un-
reasonably protracted by the taxpayer
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as discussed in paragraph (d) of this
section; and

(vii) Procedural requirements. The tax-
payer follows the procedures set forth
in paragraph (c) of this section.

(2) Determination by court. Although
the Internal Revenue Service will not
grant a request for reasonable adminis-
trative costs where the requirements of
paragraph (b)(1)(i) of this section are
not met, a taxpayer may file a claim
for reasonable administrative costs
with the court with jurisdiction over
the judicial proceeding. The court may
award the taxpayer reasonable admin-
istrative costs under section 7430(a).
Under section 7430(c)(4)(C)(ii), where
the final determination with respect to
the tax, interest, or penalty at issue is
made by a court, the court determines
whether the taxpayer qualifies as a
prevailing party. Thus, where the re-
quirements of paragraph (b)(1)(i) of this
section are not met, the taxpayer’s
only possibility of obtaining an award
of reasonable administrative costs is to
obtain an award of such costs from the
court. In the event the court awards
reasonable administrative costs, it
may also award litigation costs for the
reasonable costs of pursuing the claim
for reasonable administrative costs,
provided the requirements under sec-
tion 7430 regarding an award of reason-
able administrative costs are satisfied
with respect to such costs. A claim
filed with the court should be made in
accordance with the rules of the court.

(c) Procedure for recovering reasonable
administrative costs—(1) In general. The
Internal Revenue Service will not
award administrative costs under sec-
tion 7430 unless the taxpayer files a
written request to recover reasonable
administrative costs in accordance
with the provisions of this section.

(2) Where request must be filed. A re-
quest required by paragraph (c)(1) of
this section must be filed with the In-
ternal Revenue Service personnel who
have jurisdiction over the tax matter
underlying the claim for the costs, ex-
cept that requests with respect to ad-
ministrative proceedings defined by
§301.7430-8(c) should be made to the
Chief, Local Insolvency Unit. However,
if those persons are unknown to the
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taxpayer making the request, the tax-
payer may send the request to the In-
ternal Revenue Service office that con-
sidered the underlying matter.

(3) Contents of request. The request
must be in writing and must contain
the following statements, affidavits,
documentation, and information with
regard to the taxpayer’s administrative
proceeding—

(i) Statements. (A) A statement that
the underlying substantive issues or
the issue of reasonable administrative
costs are not, and have never been, be-
fore any court of the United States (in-
cluding the Tax Court or United States
Court of Federal Claims) with jurisdic-
tion over those issues;

(B) A clear and concise statement of
the reasons why the taxpayer alleges
that the position of the Internal Rev-
enue Service in the administrative pro-
ceeding was not substantially justified.
For administrative proceedings com-
menced after July 30, 1996, if the tax-
payer alleges that the Internal Rev-
enue Service did not follow any appli-
cable published guidance, the state-
ment must identify all applicable pub-
lished guidance that the taxpayer al-
leges that the Internal Revenue Serv-
ice did not follow. For purposes of this
paragraph (¢)(3)(i)(B), the term applica-
ble published guidance means final or
temporary regulations, revenue rul-
ings, revenue procedures, information
releases, notices, announcements, and,
if issued to the taxpayer, private letter
rulings, technical advice memoranda,
and determination letters. Also, for
purposes of this paragraph (c)(3)(i)(B),
the term administrative proceeding in-
cludes only those administrative pro-
ceedings or portions of administrative
proceedings occurring on or after the
administrative proceeding date as de-
fined in §301.7430-3(c);

(C) A statement sufficient to dem-
onstrate that the taxpayer has sub-
stantially prevailed as to the amount
in controversy or with respect to the
most significant issue or set of issues
presented in the proceeding;

(D) A statement that the taxpayer
has not unreasonably protracted the
portion of the administrative pro-
ceeding for which the taxpayer is re-
questing costs; and
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(BE) A statement supported by a de-
tailed affidavit executed by the tax-
payer or the taxpayer’s representative
that sets forth the nature and amount
of each specific item of reasonable ad-
ministrative costs for which the tax-
payer is seeking recovery.

(ii) Affidavit or affidavits. (A) An affi-
davit executed by the taxpayer stating
that the taxpayer meets the net worth
and size limitations of §301.7430-5(f);

(B) An affidavit supporting the state-
ment described in paragraph (¢)(3)(i)(E)
of this section; and

(C) In the case of administrative pro-
ceedings commenced after July 30, 1996,
if more than $110 per hour, as adjusted
by an increase in the cost of living as
set forth in §301.7430-4(b)(3), is claimed
for the fees of a representative in con-
nection with the administrative pro-
ceeding, then an affidavit that special-
ized skills and distinctive knowledge as
described in that section were nec-
essary in the representation of the tax-
payer in the proceeding and that there
is a limited availability of representa-
tives possessing such skills and knowl-
edge as described in that section, or an
affidavit that another special factor is
applicable.

(iii) Documentation and information.
(A) A copy of the billing records of the
representative for the requested fees;
and

(B) An address at which the taxpayer
wishes to receive notice of the deter-
mination of the Internal Revenue Serv-
ice with regard to the request for rea-
sonable administrative costs.

(4) Form of Request. No specific form
is required for the request other than
one which satisfies the requirements of
paragraph (c)(3) of this section. Where
practicable the required statements
may be included in a single document.
Similarly, where practicable, the re-
quired affidavits may be combined in a
single affidavit to the extent they are
to be executed by the same person.

(5) Period for requesting costs from the
Internal Revenue Service. To recover
reasonable administrative costs pursu-
ant to section 7430 and this section, the
taxpayer must file a request for costs
no later than 90 days after the date the
final decision of the Internal Revenue
Service with respect to all tax, addi-
tions to tax and penalties at issue in
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the administrative proceeding is
mailed, or otherwise furnished, to the
taxpayer. The final decision of the In-
ternal Revenue Service for purposes of
this section is the document which re-
solves the tax liability of the taxpayer
with regard to all tax, additions to tax
and penalties at issue in the adminis-
trative proceeding (such as a Form 870
or closing agreement), or a notice of
assessment for that liability (such as
the notice and demand under section
6303), whichever is earlier mailed, or
otherwise furnished, to the taxpayer.
For purposes of this section, if the 90th
day falls on a Saturday, Sunday, or a
legal holiday, the 90-day period shall
end on the next succeeding day which
is not a Saturday, Sunday, or a legal
holiday. The term legal holiday means
a legal holiday in the District of Co-
lumbia. If the request for costs is to be
filed with the Internal Revenue Service
at an office of the Internal Revenue
Service located outside the District of
Columbia but within an internal rev-
enue district, the term legal holiday
also means a Statewide legal holiday
in the State where such office is lo-
cated.

(6) Notice. The Internal Revenue Serv-
ice is authorized, but not required, to
notify the taxpayer of its decision to
grant or deny (in whole or in part) an
award for reasonable administrative
costs under section 7430 and this sec-
tion by certified mail or registered
mail. If the Internal Revenue Service
does not respond on the merits to a re-
quest by the taxpayer for an award of
reasonable administrative costs filed
under paragraph (c)(1) of this section
within 6 months after such request is
filed, the Internal Revenue Service’s
failure to respond may be considered
by the taxpayer as a decision of the In-
ternal Revenue Service denying an
award for reasonable administrative
costs.

(7 Appeal to Tax Court. A taxpayer
may appeal a decision by the Internal
Revenue Service denying (in whole or
in part) a request for reasonable ad-
ministrative costs under section 7430
and this section by filing a petition for
reasonable administrative costs with
the Tax Court. The petition must be in
accordance with the Tax Court’s Rules
of Practice and Procedure and must be

§301.7430-2

filed with the Tax Court after the In-
ternal Revenue Service denies (in
whole or in part) the taxpayer’s re-
quest for reasonable administrative
costs.

(d) Unreasonable protraction of admin-
istrative proceeding. An award of reason-
able administrative costs will not be
made where the taxpayer unreasonably
protracted the administrative pro-
ceeding. However, a taxpayer that un-
reasonably protracted only a portion of
the administrative proceeding, but not
other portions of the administrative
proceeding, may recover reasonable ad-
ministrative costs for the portion(s) of
the administrative proceeding that the
taxpayer did not unreasonably pro-
tract, if the requirements of paragraph
(b)(1) of this section are otherwise sat-
isfied.

(e) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Taxpayer A receives a notice of
proposed deficiency (30-day letter). A re-
quests and is granted Appeals office consid-
eration. Appeals requests that A submit cer-
tain documents as substantiation for the tax
matters at issue. Although A complies with
this request, the information is misdirected
and not considered by Appeals. Appeals then
issues a notice of deficiency. A does not file
a petition with the Tax Court. After receiv-
ing the notice of deficiency, A convinces Ap-
peals that the notice of deficiency is incor-
rect and that A owes no tax. Appeals then
closes the case showing a zero deficiency and
mails A a notice to this effect. Assuming
that the other requirements of this section
are satisfied, A may recover reasonable ad-
ministrative costs incurred after the date of
the notice of deficiency (the administrative
proceeding date). To recover these costs, A
must file a request for costs with the Ap-
peals office personnel who settled A’s tax
matter, or if that person is unknown to A,
with the District Director of the district
which considered the underlying matter,
within 90 days after the date of mailing of
the Office of Appeals’ final decision that A
owes no tax.

Example 2. Assume the same facts as in Ex-
ample 1, except that after receipt of the no-
tice of deficiency, A meets with an Appeals
officer, but no agreement is reached on the
tax matters at issue. A then files a petition
with the Tax Court and prevails. Since the
underlying tax issues have been determined
by a court, the Internal Revenue Service will
not grant a request for recovery of the rea-
sonable administrative costs incurred by A.
To recover reasonable administrative costs,
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A must file a claim with the Tax Court as
prescribed under the Tax Court’s Rules of
Practice and Procedure.

[T.D. 8542, 59 FR 29360, June 7, 1994, as
amended by T.D. 8725, 62 FR 39118, July 22,
1997; T.D. 9050, 68 FR 14320, Mar. 25, 2003]

§301.7430-3 Administrative pro-
ceeding and administrative pro-
ceeding date.

(a) Administrative proceeding. For pur-
poses of section 7430, an administrative
proceeding generally means any proce-
dure or other action before the Internal
Revenue Service that is commenced
after November 10, 1988. However, an
administrative proceeding does not in-
clude—

(1) Proceedings involving matters of
general application, including hearings
on regulations, comments on forms, or
proceedings involving revenue rulings
or revenue procedures;

(2) Proceedings involving requests for
private letter rulings or similar deter-
minations;

(3) Proceedings involving technical
advice memoranda, except those sub-
mitted after the administrative pro-
ceeding date (as defined in paragraph
(c) of this section); and

(4) Proceedings in connection with
collection actions (as defined in para-
graph (b) of this section), including
proceedings under section 7432 or 7433,
except proceedings brought under sec-
tion 7433(e) and §301.7433-2 or pro-
ceedings otherwise described in
§301.7430-8(c). See §301.7430-8.

(b) Collection action. A collection ac-
tion generally includes any action
taken by the Internal Revenue Service
to collect a tax (or any interest, addi-
tional amount, addition to tax, or pen-
alty, together with any costs in addi-
tion to the tax) or any action taken by
a taxpayer in response to the Internal
Revenue Service’s act or failure to act
in connection with the collection of a
tax (including any interest, additional
amount, addition to tax, or penalty, to-
gether with any costs in addition to
the tax). For example, a collection ac-
tion for purposes of section 7430 and
this section includes any action taken
by the Internal Revenue Service under
chapter 64 of subtitle F to collect a tax.
Collection actions also include those
actions taken by a taxpayer to remedy
the Internal Revenue Service’s failure
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to release a lien under section 6325 and
to remedy any unauthorized collection
action as defined by section 7433, ex-
cept those collection actions described
by section 7433(e). However, an action
or procedure directly relating to a
claim for refund filed with the Service
Center’s Collection Branch or District
Director’s Collection Division after
payment of an assessed tax is not a col-
lection action.

(c) Administrative proceeding date—(1)
General rule. For purposes of section
7430 and the regulations thereunder,
the term administrative proceeding
date means the earlier of—

(i) The date of the receipt by the tax-
payer of the notice of the decision of
the Internal Revenue Service Office of
Appeals; or

(ii) The date of the notice of defi-
ciency.

(2) Notice of the decision of the Internal
Revenue Service Office of Appeals. For
purposes of section 7430 and the regula-
tions thereunder, a notice of the deci-
sion of the Internal Revenue Service
Office of Appeals is the final written
document, mailed or delivered to the
taxpayer, that is signed by an indi-
vidual in the Office of Appeals who has
been delegated the authority to settle
the dispute on behalf of the Commis-
sioner, and states or indicates that the
notice is the final determination of the
entire case. A notice of claim disallow-
ance issued by the Office of Appeals is
a notice of the decision of the Internal
Revenue Service Office of Appeals.
Solely for purposes of determining the
administrative proceeding date, a no-
tice of deficiency issued by the Office
of Appeals is not a notice of the deci-
sion of the Internal Revenue Service
Office of Appeals.

(3) Notice of deficiency. A notice of de-
ficiency is a notice described in section
6212(a), including a notice rescinded
pursuant to section 6212(d). For pur-
poses of determining reasonable admin-
istrative costs under section 7430 and
the regulations thereunder, a notice of
final partnership administrative ad-
justment described in section 6223(a)(2)
will be treated as a notice of defi-
ciency. A notice of final S corporation
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